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Sou th land  A s s o c i a t e s  

S o l i c i t a t i o n  f o r  lease o f  o f f i c e  space  
s t a t i n g  t h a t  p r e f e r e n c e  w i l l  be g i v e n  t o  
space i n  h i s t o r i c  b u i l d i n g s  is d e f i c i e n t  
when it d o e s  n o t  i n d i c a t e  how p r e f e r e n c e  
w i l l  be  a p p l i e d .  However, p r o t e s t e r  
c a n n o t  r e a s o n a b l y  assume t h a t  p r e f e r e n c e  
is absolu te  and t h a t  a n  o f f e r  of h i s -  
to r ic  s p a c e  w i l l  be a c c e p t e d  o v e r  o f f e r  
of n o n - h i s t o r i c  sFace ,  r e g a r d l e s s  of 
price . 
When a p p l i c a b l e  s t a t u t e  s t a t e s  t h a t  GSA 
s h o u l d  a c q u i r e  s p a c e  i n  h i s t o r i c  b u i l d -  
i n g s  when "feasible  and p r u d e n t "  com- 
p a r e d  w i t h  a v a i l a b l e  a l t e r n a t i v e s ,  
agency  h a s  n o t  abused its d i s c r e t i o n  o r  
v i o l a t e d  s t a t u t e  i n  making award to f i r n  
o f f e r i n g  n o n - h i s t o r i c  space  a t  s u b s t a n -  
t i a l l y  lower p r i c e .  

3 .  When o f f e r o r  is o r a l l y  informed of a n  
a g e n c y ' s  r equ i r emen t  d u r i n g  n e g o t i a t i o n ,  
n o t w i t h s t a n d i n g  i ts  absence  i n  s o l i c i t a -  
t i o n ,  o f f e r o r  is on not ice  o f  t h e  
r e q u i r e m e n t ,  and GAO will deny p ro te s t  
based  on f a i l u r e  t o  s t a t e  it i n  t h e  
s o l i c i t a t i o n .  

4 .  I n s p e c t i o n  of o f f e r e d  s p a c e  and/or  
r e q u e s t  f o r  a l t e r n a t e  o E f e r  does n o t  
c o n s t i t u t e  a n  a c c e p t a n c e  o r  imslled 
lease by t h e  G o v e r n m n t .  
an o f f e r  m u s t  be clear and uncondi-  
t ioned  . 

Acce:?tance or' 
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S o u t h l a n d  Associates pro tes t s  a n  award t o  F i r s t  
F e d e r a l  S a v i n g s  and Loan A s s o c i a t i o n  o f  Durham, N o r t h  
C a r o l i n a ,  f o r  lease o f  o f f i c e  space t o  be  o c c u p i e d  by  
t h e  I n t e r n a l  Revenue S e r v i c e .  S o u t h l a n d  a l l e g e s  t h a t  
t h e  G e n e r a l  S e r v i c e s  A d m i n i s t r a t i o n  f a i l e d  t o  g i v e  a 
r e q u i r e d  p r e f e r e n c e  t o  i t s  p roposed  s i t e ,  which  was 
l i s t e d  i n  t h e  N a t i o n a l  R e g i s t e r  o f  H i s t o r i c  Places. 
W e  d i s m i s s  t h e  protest  i n  p a r t  and  deny t h e  remain-  
d e r .  

The GSA i s s u e d  t h e  s o l i c i t a t i o n ,  N o .  RNC81067, o n  
Augus t  14, 1981 ,  r e q u e s t i n g  a minimum o f  4 , 4 0 0  and a 
maximum o f  4 ,532  s q u a r e  f e e t  o f  modern, a i r  c o n d i -  
t i o n e d  o f f i c e  space and  o n e  o u t s i d e  p a r k i n g  s p a c e  i n  
t h e  c e n t r a l  b u s i n e s s  d i s t r i c t  o f  Durham. O n  D e c e m -  
ber 4 ,  GSA amended t h e  s o l i c i t a t i o n  t o  s t a t e  t h a t  
" p r e f e r e n c e  w i l l  be g i v e n  t o  o f f e r s  o f  s p a c e  i n  
b u i l d i n g s  l i s t e d  i n  t h e  N a t i o n a l  R e g i s t e r  of H i s t o r i c  
P l a c e s  * * *.'' S o u t h l a n d  s u b m i t t e d  a n  o f f e r  o f  $7.45 
per square foo t  p e r  y e a r  f o r  space on t h e  basemen t  
l e v e l  o f  t h e  Kress B u i l d i n g ,  a Durham landmark  l i s t e d  
i n  t h e  N a t i o n a l  R e g i s t e r .  

A f t e r  i n s p e c t i n g  t h e  space, t h e  I R S ,  which  a t  
t h a t  t i m e  w a s  housed i n  t h e  F i r s t  F e d e r a l  B u i l d i n g ,  
a d v i s e d  GSA t h a t  i t  o b j e c t e d  t o  moving t o  t h e  Kress 
B u i l d i n g  due  t o  h i g h  r e l o c a t i o n  costs and access 
problems t h e  space would cause f o r  t h e  p h y s i c a l l y  
hand icapped .  I n  a d d i t i o n ,  t h e  I R S  o b j e c t e d  to t h e  
basemen t  l o c a t i o n  because of t h e  l a c k  o f  windows, 
which  i t  a r g u e d  would a d v e r s e l y  a f f e c t  morale and 
worke r  p r o d u c t i v i t y .  The IRS s t a t e d  t h a t  i f  GSA 
i n s i s t e d  on  r e l o c a t i n g  i t ,  above-grade  s p a c e  i n  t h e  
Kress B u i l d i n g  wj.th a d e q u a t e  access s h o u l d  b e  con- 
s i d e r e d .  GSA concluded  t h e  basement  space d i d  n o t  
meet t h e  minimum n e e d s  o f  t h e  Government. 

S o u t h l a n d  was o r a l l y  a d v i s e d  of G S A ' s  d e t e r m i n a -  
t i o n  and  was requested t o  s u b m i t  an  o f f e r  for above-  
g r a d e  s p a c e .  On March 1 2 ,  1982 ,  S o u t h l a n d  s u b m i t t e d  an  
alternative o f f e r  o f  $9 .70  p e r  s q u a r e  f o o t  f o r  second 
f l o o r  s p a c e  i n  t h e  Kress B u i l d i n g .  F i r s t  F e d e r a l ,  
however ,  o f f e r e d  a s u c c e e d i n g  lease of $8.14 p e r  
s q u a r e  foot, w i t h  o n e  p a r k i n g  s p a c e  a t  $150, f o r  a n  
e f f e c t i v e  r a t e  of $8.17 per square f o o t  p e r  y e a r .  The 
c o n t r a c t i n g  o f f i c e r  c o n s e q u e n t l y  s o u g h t  and o b t a i n e d  
p e r m i s s i o n  to  waive  t h e  h i s t o r i c  b u i l d i n g  p r e f e r e n c e ,  
s i n c e  t h e  Government w o u l d  save $ 2 3 , 7 2 8  o v e r  f i v e  
y e a r s  by  e n t e r i n g  i n t o  a s u c c e e d i n g  lease w i t h  F i r s t  
F e d e r a l .  
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Grounds p f  P r o  t es t :  

S o u t h l a n d  a l l e g e s  t h a t  GSA f a i l e d  t o  a p p l y  t h e  
s t a t e d  p r e f e r e n c e  f o r  space i n  a n  h i s t o r i c  b u i l d i n g  
and  t h a t  s u c h  a c t i o n  was a n  abuse of G S A ' s  d i s c r e t i o n ,  
v i o l a t i n g  appl icable  l a w  and r e g u l a t i o n s .  
also a r g u e s  t h e  s o l i c i t a t i o n  d i d  n o t  c l e a r l y  s t a t e  
t h a t  b a s e m e n t  s p a c e  would n o t  meet t h e  Government ' s  
r e q u i r e m e n t s .  F i n a l l y ,  S o u t h l a n d  a r g u e s  t h a t  t h e  
basemen t  space o f f e r e d  was f u l l y  accessible,  t h a t  
windows are  n o t  v i t a l  t o  t h e  m i s s i o n  of IRS, and t h a t  
i t s  o f f e r  o f  basement  s p a c e  a t  $ 7 . 4 5  a s q u a r e  f o o t  was 
t h e  most a d v a n t a g e o u s  to  t h e  Government. 

S o u t h l a n d  

GSA's L e a s i n g  Policies:  

The c o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  to  con- 
t i n u e  t o  lease space i n  t h e  F i r s t  F e d e r a l  B u i l d i n g  was 
b a s e d  o n  a n  i n t e r n a l  memorandum i n  which  G S A ' s  P u b l i c  
B u i l d i n g s  S e r v i c e  a t t e m p t e d  to  r e c c n c i l e  s e e m i n g l y  
i n c o n s i s t e n t  pol ic ies  f a v o r i n g  (1) h i s t o r i c  b u i l d i n g s  
and  ( 2 )  s u c c e e d i n g  leases.  S e c t i o n  1 .32(a)  of t h e  
P u b l i c  B u i l d i n g s  C o o p e r a t i v e  Use A c t  of 1576,  4 0  
U . S . C .  S 601a (19761,  p r o v i d e s  t h a t  GSA s h a l l  a c q u i r e  
and  u t i l i z e  space i n  b u i l d i n g s  o f  h i s t o r i c  s i g n i f i -  
c a n c e  u n l e s s  u s e  of s u c h  space would n o t  p r o v e  
" f e a s i b l e  and  p r u d e n t "  compared w i t h  a v a i l a b l e  a l t e r -  
n a t i v e s .  T h e  GSA handbook, " R e q u i s i t i o n  of Leaseho ld  
I n t e r e s t  i n  Real P r o p e r t y , "  J u n e  2 2 ,  1981 ,  a l s o  
r e q u i r e s  a n  h i s t o r i c  s i t e  p r e f e r e n c e  u n l e s s  l e a s i n g  
space i n  s u c h  a b u i l d i n g  r e p r e s e n t s  poor b u s i n e s s  
judgment .  Bowever, G S A ' s  p o l i c y  o n  s u c c e e d i n g  leases, 
e s t a b l i s h e d  by memorandum of F e b r u a r y  9 ,  1981 ,  f a v o r s  
r e t a i n i n g  a g e n c i e s '  l o c a t i o n s  when l ea ses  e x p i r e  i f  
t h e i r  n e e d s  have n o t  changed  and i f  t h e  r e n t a l  ra te  is 
competitive w i t h  t h e  local  marke t .  

C o n s i d e r i n g  t h e s e  t w o  po l ic ies ,  t h e  Commissioner  
of t h e  P u b l i c  B u i l d i n g s  S e r v i c e ,  by memorandum of 
F e b r u a r y  1, 1982 ,  d i r e c t e d  t h a t  a s u c c e e d i n g  lease 
s h o u l d  b e  p r e f e r r e d  o v e r  a n  h i s t o r i c  s i t e  o f f e r  u n l e s s  
acceptable space c o u l d  b e  o b t a i n e d  i n  a n  h i s t o r i c  
b u i l d i n g  a t  a p r ice  more a d v a n t a g e o u s  t h a n  t h a t  of a n  
e x i s t i n g  lessor. R e l y i n g  on t h i s  nemorandum, t h e  con- 
t r a c t i n g  o f f i c e r  rejected S o u t h l a n d ' s  o f f e r  f o r  s econd  
f l o o r  space, e v e n  though  t h e  Kress B u i l d i n g  was a n  
h i s t o r i c  s i t e .  
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GAO A n a l y s i s :  

c i e n t  i n  t h a t  i t  d i d  n o t  s t a t e  how t h e  h i s t o r i c  b u i l d -  
i n g  p r e f e r e n c e  would b e  a p p l i e d .  W e  do  n o t ,  however ,  
b e l i e v e  t h a t  it w a s  r e a s o n a b l e  f o r  S o u t h l a n d  t o  assume 
t h a t  t h i s  was a n  abso lu t e  p r e f e r e n c e ,  and t h a t  a n  
o f f e r  o f  space i n  t h e  Kress B u i l d i n g  would be a c c e p t e d  
o v e r  a n y  o f f e r  o f  space i n  a n o n - h i s t o r i c  b u i l d i n g ,  
r e g a r d l e s s  o f  price. To t h e  e x t e n t  t h a t  i t  d i d  so, i t  
r i s k e d  r e j e c t i o n  o f  i ts  o f f e r .  

W e  b e l i e v e  GSA's amended s o l i c i t a t i o n  was d e f i -  

The s t a t u t e  o n  which  t h e  p r e f e r e n c e  i s  based 
r e q u i r e s  a c q u i s i t i o n  o f  space i n  h i s t o r i c  b u i l d i n g s  to  
be feas ib le  and  p r u d e n t ,  compared w i t h  i i v a i l a b l e  
a l t e r n a t i v e s .  I n  v i ew of t h e  f a c t  t h a t  S o u t h l a n d ' s  
o f f e r  o f  s econd  f l o o r  space was $1.53 a s q u a r e  foot 
h i g h e r  t h a n  t h a t  of F i r s t  F e d e r a l - - w i t h o u t  c o n s i d e r i n g  
r e l o c a t i o n  costs--we do n o t  f i n d  t h a t  G S A  a b u s e d  i ts  
d i s c r e t i o n  o r  v i o l a t e d  t h e  s t a t u t e  i n  d e t e r m i n i n g  t h a t  
it was n e i t h e r  f e a s i b l e  n o r  p r u d e n t  t o  a c c e p t  t h e  
o f fe r  o f  space i n  t h e  Kress B u i l d i n g .  

F o r  t h e  f u t u r e ,  however ,  w e  are  recommending t h a t  
GSA c l e a r l y  i n d i c a t e  i n  i t s  s o l i c i t a t i o n s  how t h e  
h i s t o r i c  b u i l d i n g  p r e f e r e n c e  w i l l  be  a p p l i e d ,  s p e c i f i -  
c a l l y  r e f e r e n c i n g  t h e  P u b l i c  B u i 1 d i r . q ~  S e r v i c e  inoxor- 
andum i n t e r p r e t i n g  t h e  C c o p ? r 3 t l ~ e  1;~e A C ~  tc :?an 
t h a t  space i n  a n  h i s t o r i c  o c i i . d i r i ~  a h o u l C  n o t  D e  
a c q u i r e d  when i t s  pr ice  is g r e a t e r  t h a n  t h a t  o f  non- 
h i s t o r i c  space. I n  a d d i t i o n ,  i f  r e l o c a t i o n  costs  are  
to  be  c o n s i d e r e d  i n  compar ing  dn h i s t o r i c  b u i l d i n g  
w i t h  a s u c c e e d i n g  l ea se ,  GSA s h o u l d  i n c l u d e  a n  e v a l c a -  
t i o n  factor  f o r  t h e s e  costs i n  i t s  s o l i c i t a t i o n s .  

GSA c o n c e d e s  t h a t  t h e  p r o t e s t e d  s o l i c i t a t i o n  d i d  
n o t  c l e a r l y  s t a t e  t h a t  b a s e m e n t  space would n o t  meet 
t h e  G o v e r n m e n t ' s  n e e d s ,  and a g r e e s  t h a t  t h i s  require- 
ment  s n o u l d  have  Seen  r e f l e c t e d  i n  a n  a m e n d m n t .  How-  
e v e r ,  w e  c o n s i s t e n t l y  have  h e l d  t h a t  when a n  o f f e r o r  
is in fo rmed  o f  a n  a g e n c y ' s  r e q u i r e m e n t  d u r i n g  n e q o t i -  
a t i o n s ,  n c t w i t h s t a n d i n g  i t s  a b s e n c e  i n  a s o l i c i t a t i o n ,  
t h e  o f f e r o r  is  o n  n o t i c e  of t h e  r e q u i r e m e n t .  Washing- 
t o n  S c h o o l  of P s y c h i a t r y ,  B-192756, Narch 1 4 ,  1 9 7 9 ,  
79-1 C P D  1 6 3 ;  ADP Network S e r v i c e s ,  I n c . ,  B-193817, 
March 7 ,  1 9 7 9 ,  79-1 CPD 1 6 3 .  S o u t h l a n d  was i n  f a c t  
i n fo rmed  o f  IRS's need  for above-g rade  space d u r i n g  
t h e  n e g o t i a t i o n  per iod and  was a l l o w e d  t o  s u b m i t  a n  
a l t e r n a t i v e  o f f e r .  WE. t h e r e f o r e  c a n n o t  f i n d  t h e  award 
improper on  t h i s  b a s i s .  
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S o u t h l a n d  s t a t e s  t h a t  b e c a u s e  GSA and  IRS 
i n s p e c t e d  t h e  p r o p o s e d  s i t e ,  and  b e c a u s e  i t  w a s  
r e q u e s t e d  t o  s u b m i t  prices f o r  space o n  t h e  s e c o n d  
f loor  o f  t h e  Kress B u i l d i n g ,  it u n d e r s t o o d  t h a t  i t s  
o f f e r  would be a c c e p t e d  by  GSA and  acted t o  i t s  d e t r i -  
men t  upon t h i s  u n d e r s t a n d i n g .  G S A ' s  a c t i o n s ,  however ,  
d i d  n o t  c o n s t i t u t e  a n  a c c e p t a n c e  or create a n  i m p l i e d  
c o n t r a c t  b e t w e e n  S o u t h l a n d  and  GSA. The a c c e p t a n c e  of 
a c o n t r a c t o r ' s  o f f e r  by t h e  Government  m u s t  b e  clear 
and  u n c o n d i t i o n e d .  L a u r e n c e  - - H a l l  d /b / a  Halcyon Days,  
B-189697, F e b r u a r y  l', 1978, 78-1 CPD 91. 

S o u t h l a n d  f u r t h e r  a r g u e s  t h a t  i ts  o f fe r  of $7.45 
a s q u a r e  f o o t  f o r  s p a c e  i n  t h e  basemen t  of t h e  Kress 
B u i l d i n g  s h o u l d  have  b e e n  a c c e p t e d  b e c a u s e  i t  was t h e  
lowest s u b m i t t e d  by a r e s p o n s i b l e  o f f e r o r .  However, 
s ince t h i s  was a n  o f f e r  t o  p r o v i d e  s o m e t h i n g  o t h e r  
t h a n  w h a t  t h e  Government  r e q u i r e d ,  t h e  f a c t  t h a t  
S o u t h l a n d ' s  price was lower t h a n  F i r s t  F e d e r a l ' s  is  
i r r e l e v a n t .  See Q.S.  I n c o r p o r a t e d ,  B-203503, May 4, 
1982 ,  82-1 C P D l 7 .  

F i n a l l y ,  S o u t h l a n d ' s  c h a l l e n g e  to  IRS's r e q u i r e -  
m e n t s  f o r  windows and  h a n d i c a p p e d  access is, i n  o u r  
o p i n i o n ,  u n t i m e l y .  We c o n s i d e r  GSA's o r a l  a d v i c e  t o  
S o u t h l a n d  t h a t  t h e  b a s e m e n t  space was u n a c c e p t a b l e  
to  be t h e  e q u i v a l e n t  o f  an  amendment to t h e  s o l i c i t a -  
t i o n .  Our B i d  P r o t e s t  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b )  
(1) ( 1 9 8 2 ) ,  r e q u i r e  p ro tes t s  r e g a r d i n g  amendments t o  
be f i l e d  b e f o r e  t h e  n e x t  c l o s i n g  d a t e  f o r  rece ip t  of 
proposals. By a n a l o g y ,  S o u t h l a n d ' s  p ro t2s t  s h o u l d  
h a v e  b e e n  f i l e d  n o t  l a t e r  t h a n  t h e  d u e  d a t e  f o r  i t s  
of fe r  of s e c o n d  f l o o r  space. S i n c e  S o u t h l a n d  d i d  not 
c h a l l e n g e  t h e  r e q u i r e m e n t s  b y  t h a t  t i m e ,  we d i s m i s s  
t h i s  b a s i s  of protest .  

The r e m a i n d e r  of t h e  p ro t e s t  is d e n i e d .  

U 
C o m p  t r o l  l e r  h e n e r a  1 
of t h e  U n i t e d  S ta tes  




